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STATEMENT OF THE CASE

This matter came before the Utah State Tax Comanisfeir an Initial Hearing pursuant
to the provisions of Utah Code Ann. §59-1-502.%January 5, 2009.

On November 21, 2008, Processing Division (“Diugjoissued a Notice of Cigarette /
Tobacco License Suspension (“Notice”) to PETITIONERNn the Notice, the Division suspended
PETITIONER's “license to sell cigars, cigarettesaacco products . . . for a period of thirty (8@ys .
.. for your place of business, located at ADDRESH,Y, Utah.” The Division informed PETITIONER
that it was taking this action “based on our receipwritten notification from the Salt Lake Valley
Health Department that the business identified albdwas been found in violation of furnishing cigars,

cigarettes, or tobacco to minors. . . .” The Donsalso informed PETITIONER that the suspension
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would be in effect from January 2, 2009 though aan@1, 2009.

On December 15, 2008, PETITIONER timely appealed Bivision’s Notice and
requested a stay of enforcement for the suspemnsitinthe matter was resolved at the Commissiom. O
December 30, 2008, the Commission granted PETITIRNEequest for a stay of enforcement pending
its decision in this matter becoming firftal.

PETITIONER asserts that the Commission has theoatighto reduce the 30-day
suspension either in part or in its entirety. PHDINER asks the Commission reduce the suspension to
days for reasons explained below. The Divisiorsabk Commission to sustain the 30-day suspension.

APPLICABLE LAW

Title 26, Chapter 42 of the Utah Code is knowriGisil Penalties for Tobacco Sales to
Underage Persons.” Utah Code Ann. §26-42-102 gesvilefinitions, as follows:

As used in this chapter:
(1) "Commission" means the Utah State Tax Commissio

(3) "Enforcing agency" means the state DepartmgHitealth, or any local health
department enforcing the provisions of this chapter
(4) "Licensee" means a person licensed:

(a) under Section 59-14-201 to sell cigarettegtilr or

(b) under Section 59-14-301 to sell tobacco pralattetail.
(5) "License to sell tobacco” or "license" mearigense issued:

(a) under Section 59-14-201 to sell cigarettesilr or

(b) under Section 59-14-301 to sell tobacco pralattetail.
(6) "Tobacco" means cigarettes or tobacco procastefined in Section 59-14-
102.

1 The Commission believes that a stay is apprpria cases involving the suspension or
revocation of a cigarette and/or tobacco licenSee also Vance v. Fordhagi7r1l P.2d 124; 1983 Utah
LEXIS 1146 (Utah 1983) (where the district courtidgtah Supreme Court issued a succession of stays
concerning the revocation of a physician’s licenggjpeal No. 87-005¢Utah State Tax Comm’n Oct.
26, 1987) (where the Tax Commission issued an avflstay concerning the revocation of a sales tax
license).
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Utah Code Ann. §26-42-103 provides penalties folicansee or employee selling
tobacco to an underage person, as follows in gartipart:

(1) If, following an investigation or issuance afitation or information under
Section 77-39-101, an enforcing agency determindemuSection 26-42-104 that
a licensee or any employee has sold tobacco tosampgounger than 19 years of
age, as prohibited by Section 76-10-104, the emmfgragency may impose upon
the licensee the following administrative penalties
(a) upon the first violation, a penalty of not ménan $300;
(b) upon a second violation at the same retailtionaand within 12 months
of the first violation, a penalty of not more th&r60; and
(c) upon a third or subsequent violation at theesagtail location and within
12 months of the first violation, a penalty of madre than $1,000.
(2) The enforcing agency shall notify the commiesin writing of any order or
order of default finding a violation of Subsecti¢t) which is a third or fourth
violation.
(3) The commission, upon receipt of the writtettifitation under Subsection
(2), shall take action under Section 59-14-203.558¢14-301.5 against the
license to sell tobacco:
(a) by suspending the licensee's license to dedidmo at that location for not
more than 30 days, upon receipt of notificationaothird violation under
Subsection (1)(c); and
(b) by revoking the license to sell tobacco at thletation held by the
licensee, including any license under suspensipon ueceipt of notification
of a fourth violation under Subsection (1)(c).

Utah Code Ann. 859-14-203.5 provides that the Cimsion shall suspend or revoke a
license to sell cigarettes, as follows in pertirgantt:

(1) (& The commission shall suspend or revokenkes to sell tobacco, as
required under Section 26-42-103 regarding suspersirevocation of a license
due to the sale of cigarettes to a person yourtggm 19 years of age, upon
receipt of notice of an enforcing agency's findaig violation of Section 26-42-
103.

(b) The commission shall provide written petiof the suspension or
revocation to the licensee.
(2) It is the duty of the enforcing agency to advihe commission of any finding
of a violation of Section 26-42-103 for which susgien or revocation of the
license is a penalty.
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Utah Code Ann. 859-14-301.5 provides that the C@sion shall suspend or revoke a
license to sell tobacco products, as follows:

(1) (& The commission shall suspend or revokenkes to sell tobacco, as

required under Section 26-42-103 regarding susperwirevocation of a license

due to the sale of tobacco products to a persomgeruthan 19 years of age,

upon receipt of notice of an enforcing agency'ssowt order of default, finding

a violation of Section 26-42-103.

(b) The commission shall provide written netiof the suspension or

revocation to the licensee.

(2) It is the duty of the enforcing agency to advihe commission of any order

or order of default finding a violation of Sectigfi-42-103, for which suspension

or revocation of the license is a penalty.

DISCUSSION

PETITIONER admits that the AREA Health Departmeittealth Department”) found
that it sold tobacco to minors three times withitwalve-month period in an order dated December 27,
2007. PETITIONER challenged the December 27, 26fir, and the Health Department denied
PETITIONER’s challenge in the Fall of 2008. In tBecember 27, 2007 order, the Hearing Officer
ordered PETITIONER to pay a penalty of $$$$$, etrmugh the Health Department was authorized to
impose “a penalty of not more than $1,000” pursdarection 26-42-103(1)(c). However, the Hearing
Officer made no recommendation whether the Comuonisshould impose the full 30-day suspension or a
suspension of lesser duration.

On November 5, 2008, the Health Department seetter|to the Division, notifying the
Division that it had found that PETITIONER sold &mlzo to minors three times within a twelve-month
period, specifically on August 1, 2006, Februarn2607 and April 30, 2007. In this letter, the Hieal

Department made no recommendation whether the Cssionishould impose the full 30-day suspension

or a suspension of lesser duration.
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Under these circumstances, Section 26-42-103(3)igee that the Commission shall
suspend “the licensee’s license to sell tobacdbadtlocation fomot more than 30 days. . .” (emphasis
added). Atissue is whether the Commission maygendthe license for a period of less than 30 days.

PETITIONER contends that the Division's 30-day srmsgon should be reduced for
several reasons. First, PETITIONER points out that violations were committed by PETITIONER
employees, not by PETITIONER itself. PETITIONERsads that these employees were criminally
convicted of their crimes. For these reasons, PEONER contends that those portions of Utah lavt tha
impose a 30-day suspension are unconstitutionarupoth the Utah Constitution and the United States
Constitution. The Commission, however, declinesatiress the constitutionality of the statutes
mandating a one-year revocation. (1iX )v. Utah State Tax Comm’2001 UT 74 (Utah 2001), the Utah
Supreme Court explained that “[iJt is not for thaxTCommission to determine questions of legality or
constitutionality of legislative enactments” andittlithe Tax Commission . . . lacks the authority to
determine constitutional questions.” The Courttar explained that once a party has exhausted its
administrative remedies at the Tax Commissionpitld appeal the Commission’s decision to a court
with the authority to address the constitutionalaarns.

Second, PETITIONER asserts that suspension tité@ase for 30 days is a penalty that
is disproportionate to the three violations at éss®PETITIONER asserts that until the three violadi at
issue occurred, it had a good compliance recordtlaadit has had no further violations since theailAp
30, 2007 violation that gave rise to this appehtlalso asserts that the economic impact of a 30-da
violation would result in loss tobacco sales ofragpmately $$$$$ per day ($$$$$ for 30 days), Wwitts
profits of at least $$$$$ per day ($$$$$ for 30s)ayPETITIONER also asserts that it would lose
customers if it could not sell tobacco becauss & regional tobacco center (tobacco is sold ieparate
“smoke shop” located in the store at issue). frmse reasons, PETITIONER contends that a
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suspension, and especially one of 30 days, wouddltrén a penalty that is unconstitutional. It erss,
however, that the Commission could “reapply” thalJtaw in a constitutional manner by reducing the
length of the license suspension to 0 days. Asaimed above, the Commission is not authorizeithtb
that the applicable Utah law is unconstitutionad dimen “reapply” that law in a manner PETITIONER
might consider constitutional. For these reastims, Commission does not consider PETITIONER'’s
potential losses relevant to its decision.

Third, PETITIONER points out that the current la8gction 26-42-103(3), grants the
Commission discretion to reduce the suspension 86rdays to a lesser number of days. Because this
statute provides that the Commission, not a heddartment, shall suspend the license “for not more
than 30 days,” PETITIONER argues the Commission,anbealth department, determines the length of
the suspension. It also asserts that the spdaifiguage provides that the Commission’s authosty i
discretionary; i.e., the Commission has discretibauspend a license for any period of time frota 80
days. PETITIONER also points out that the Comroisdound that it has discretion to reduce a 30-day
suspension idppeal No. 05-049fUtah State Tax Comm’n Aug. 11, 2005), in whicreiluced a 30-day
suspension to 10 days under the specific circurostaim that case.

In this case, PETITIONER points that the third atan at issue involved an employee
whose boyfriend had been fired. It also points that a two-day hearing was held at the Health
Department, at which PETITIONER explained the dinstances surrounding the violations and the
training processes that all employees must go giroat the store. After this hearing, the Health
Department Hearing Officer found that a violatiamtwrred. Under Section 26-42-103(1)(c), the Hegrin
Officer was required to impose a penalty “of notren¢than $1,000.” After hearing all evidence, the
Hearing Officer chose to apply the Health Departisediscretion and imposed a fine of only $$$$$.
Because a Health Department “finder of fact” hasay determined that a maximum fine was
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inappropriate, PETITIONER asks the Commission te its discretion and find that a maximum
suspension of 30 days is also inappropriate. PEINER asks the Commission to reduce the 30-day
suspension, preferably to ( X ) days.

The Division, however, asserts that the 30-day ensipn is not discretionary. It asserts
that the Health Department is the fact finder drat Commission’s role is simply to suspend thenkee
upon proper notice from the Health Department. these reasons, the Division asks the Commission to
sustain the suspension for the full 30 days. ThasDn also submitted letters from the AREA Health
Department and the Utah Association of Local He8@l#partments. In these letters, the departments
inform the Commission that they would like to seB0aday suspension consistently applied for estitie
with a third violation. The letters were undated a@id not apply to any specific licensee. Howetes
Division proffered that it received the lettergle Summer of 2008.

In Appeal No. 05-0492he Commission has already considered when itisasetion to
reduce a 30-day suspension. In that case, the ldaalth Department at issue in this case issuextdar
in which it found that a licensee sold tobacco patgl to a minor on three occasions within a twelve-
month period. Although the Health Department inggbshe maximum fine of $1,000, its order was
silent on the issue of a suspension. The orderndidindicate whether the health department was
recommending a 30-day suspension or a suspensideseér duration. The notice that the Health
Department sent to the Commission requested “thatLicensee’s license to sell tobacco or tobacco
products be suspended for a period of not moretthigty (30) days. . .”

The Commission found that if the “Health Departmemtommended something less than
thirty-days based on the evidence before it, then@ssion should give the decision deference.”
However, because the Health Department failed dacéte that a suspension should be imposed and to
make a specific finding as to the length of thepsusion, the Commission found that it:
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. . . must follow the statute as written. The latates the license would be

suspended “for not more than 30 days.” (Utah Ceele 26-42-103.) The Utah

Legislature could have eliminated the issue in dppeal at hand simply by

stating the license would be suspended for 30 day& fact that the Legislature

chose the phrase it did can only be interpreteddans that the suspension may

be for a period of less than thirty days.
Based on the specific factors and circumstancekaincase, the Commission found that the 10 days of
the suspension the licensee had already served wia$icient length of suspension.

In this matter, the Health Department’'s December2008 order and its November 5,
2008 letter to the Commission did not recommendiaber of days for the suspension. In accordance
with Appeal No. 05-0492he Commission has discretion to reduce the kenf§the suspension under
these circumstances. |Appeal No. 05-0492the Commission also pointed out that the Health
Department should be the finder of fact. In thapeal, the Health Department considered the fauds a
chose not to reduce the $1,000 maximum fine. imahse, however, the Health Department considered
the facts and chose to impose a lesser fine, spEbif$$$$S$ (%%%% of the maximum allowed by law).
From this information, the Commission finds thatibuld be appropriate to reduce PETITIONER’s

suspension to ( X ) days, the same number of ilaypposed imMppeal No. 05-0492

DECISION AND ORDER

Based on the foregoing, the Commission ordersttt@at30-day suspension imposed by
the Division be reduced to 10 days. It is so axder

This decision does not limit a party's right te@mal Hearing. However, this Decision
and Order will become the Final Decision and Oamfehe Commission unless any party to this cass fil
a written request within thirty (30) days of thaelaf this decision to proceed to a Formal Heari8gch
a request shall be mailed to the address listamirbahd must include the Petitioner's name, addezss,

appeal number:
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Utah State Tax Commission
Appeals Division
210 North 1950 West
Salt Lake City, Utah 84134

Failure to request a Formal Hearing will preclaay further appeal rights in this matter.

DATED this day of , 2009.

Kerry R. Chapman
Administrative Law Judge

BY ORDER OF THE UTAH STATE TAX COMMISSION:

The Commission has reviewed this case and the sigded concur in this decision.

DATED this day of , 2009.
Pam Hendrickson R. Bruce Johnson
Commission Chair Commissioner
Marc B. Johnson D’Arcy Dixon Pignanelli
Commissioner Commissioner
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